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BRETT KIMBERLIN,     * IN THE 
        
 Plaintiff,    * CIRCUIT COURT    
        
v.      *         FOR 
        
NATIONAL BLOGGERS CLUB, et al., * MONTGOMERY COUNTY 
 
 Defendants.    * CASE NO.: 403868V 
       Track 3 – Judge Michael D. Mason 
      * 
****************************************************************************** 

MEMORANDUM IN SUPPORT OF MOTION OF DEFENDANTS  
MICHELLE MALKIN AND TWITCHY TO DISMISS THE COMPLAINT 

 
I. The Complaint allegations 

 The Complaint’s allegations defy easy description.  Like Kimberlin’s now-dismissed 

Federal action, this Complaint is aimed less at stating a claim against defendants than at punishing 

them with the cost of getting it dismissed.   

 Kimberlin claims some of the most prominent names of the conservative blogosphere 

conspired to defame him in 2012-13 by falsely accusing him of “SWATting” three defendants – 

that is, calling 911 from a number made to appear to be the victim’s home phone, to falsely report 

a crime in progress and expose the victim to a potentially lethal police response.  Kimberlin v. 

Nat’l Bloggers Club, 2015 U.S. Dist. LEXIS 32528, *4 n.1 (D. Md. March 17, 2015) (citation 

omitted), reconsideration denied, 2015 U.S. Dist. LEXIS 38193 (D. Md. March 26, 2015) and 

appeal dismissed, 604 Fed. App’x 327 (4th Cir. 2015).  SWATting might also be called “attempted 

murder by cop,” since it aims to use the police to injure or kill another, and Kimberlin (in his 

pleading) acknowledges it as “a serious crime.”  Complaint, ¶ 151.  But neither of these two 

defendants have ever accused him of SWATting. 

 The Complaint alleges a conspiracy to defame Kimberlin that has its roots in “Team 

Themis,” a “secret group” of military-intelligence contractors and individuals set up to “destroy 
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progressive organizations and their staff on behalf of corporate clients and federal agencies,” 

including the FBI.  Id., ¶ 24.  It portrays “Team Themis” as “a multi-million dollar operation to 

destroy [Kimberlin], his employer and other organizations and activists” at the instruction of the 

U.S. Chamber of Commerce and a Washington law firm.  Id. ¶ 25.  According to Kimberlin, NSA 

documents leaked by Edward Snowden showed that “Team Themis’s” tactics were part of “an 

NSA program to disrupt and destroy activists worldwide” via a “‘dirty tricks’ group known as 

JTRIG” that would seek to “infiltrate different groups online and destroy people's reputations....”  

Id., ¶ 27.  In 2010, Andrew Breitbart, the now-deceased owner of defendant Breitbart.com, 

allegedly started a similar campaign modeled on JTRIG, “to destroy [Kimberlin] and his 

livelihood” by using “code phrases” sent via Twitter to goad into action his “followers,” including 

defendants Frey, Stranahan, and Nagy.  Id., ¶ 28.  He alleges that in 2012, defendants Walker, 

Frey, Nagy, Akbar, and Stranahan acted in concert to “demonize” him, “create a witch hunt,” 

portray Walker as a victim of him, and “raise significant funds from people who believed the false 

narrative.”  Complaint, ¶¶ 28-51.  Those defendants “and others” created a 501(c)(3) called the 

National Bloggers Club (NBC) to bring together “far right bloggers to collectively coordinate their 

messaging about specific issues, and target specific individuals.”  Id., ¶ 52.  According to 

Kimberlin, the NBC engaged in “cyber bullying” of him “on a grand scale.”  Id., ¶ 56. 

 B. Allegations against Mrs. Malkin and Twitchy 

 The Complaint makes only a few references to Mrs. Malkin or Twitchy.  Mrs. Malkin is a 

Colorado-based “blogger and FOX News commentator,” while Twitchy is “a blogging platform 

owned or operated by [Mrs.] Malkin through Twitchy LLC to promote stories created by her and 

other members of Twitchy....”  Complaint, ¶¶ 15, 19.  Mrs. Malkin as a member of the NBC board 

allegedly used her reputation “to give the Club credibility,” and “joined the RICO Enterprise and 
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conspiracy when she agreed to and did publish the false narratives of the National Bloggers Club 

regarding Plaintiff.”  Id., ¶ 55.  (As the federal court found in rejecting Kimberlin’s conspiracy 

theory, there is no such enterprise.  Kimberlin v. Nat’l Bloggers Club, supra).   

 Kimberlin alleges that Mrs. Malkin “used her blog and Twitter compiler [sic], Twitchy, to 

repeatedly state that Plaintiff committed the swattings,” Complaint, ¶ 96.   He cites two articles 

from www.michellemalkin.com – posts from May 2012 (“Breakthrough: Fox News Covers Brett 

Kimberlin/Patterico Swattings”) and April 2013 (“More Celebrities Swatted, Meanwhile Anti-

Brett Kimberlin Bloggers Still Under Fire”) Id., ¶¶ 96-97 – but sets forth the language of only an 

unidentified commenter to the latter post, who opined that Kimberlin “needs to wake up with a 

horse’s head in his bed.”  Id., ¶ 109.   

 The only specific statement by Mrs. Malkin the Complaint cites is an April 8, 2013 blog 

post relating that “[c]onservative bloggers and activists have rallied behind the victims of left-wing 

convicted domestic terrorist Brett Kimberlin and his cabal” and that people who were SWATted 

“are still fighting for their security and free speech rights.”  Id., ¶ 114.  But Kimberlin misleads 

this Court by failing to note alterations he made to the quoted text.  On the actual webpage 

statement − “Conservative bloggers and activists rallied behind the victims of left-wing domestic 

terrorist Brett Kimberlin and his cabal” (bold in original) − the bolded portion is a hyperlink that 

takes the reader to prior coverage not of SWATting, but of Kimberlin’s unlawful institution of 

criminal charges and a gag order against defendant Walker.  <http://michellemalkin.com/2013/ 

04/08/more-celebrities-swatted-meanwhile-anti-brett-kimberlin-bloggers-still-under-fire/> 

(accessed July 23, 2015) (emphasis in original).  By not bolding that material, Kimberlin suggests 

that the referenced “victims of left-wing domestic terrorist Brett Kimberlin” are the SWATting 

victims, rather than the victims of his vexatious litigation.  The Complaint compounds this 
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misrepresentation by showing the next statement, which does reference SWATting, as coming in 

the post’s very next sentence – when on the actual webpage, it is set apart in a completely new 

paragraph.  Id. 

 The Complaint alleges Twitchy “joined the smear campaign” in mid-2012 by publishing 

an article about the SWATting of Walker, which “compiled [sic] dozens of tweets that together 

impute that [Kimberlin] committed the swatting.”  Id., ¶ 85.  It provides a URL link but does not 

set forth the allegedly offending content, and alleges generally that Twitchy posts “are viewable 

in Maryland.”  Id. 

II. Kimberlin’s record 
 
 Kimberlin’s background, which his Complaint puts directly at issue, is as public as it is 

checkered.  As numerous published court decisions indicate, he has federal felony convictions for 

conspiring with intent to distribute 10,000 pounds of marijuana, receiving explosives while a 

convicted felon, illegally possessing and using Department of Defense insignia, illegally using the 

Presidential seal, and impersonating a federal officer, among others.  Kimberlin v. Dewalt, 12 F. 

Supp. 2d 487, 489-490 (D. Md. 1998).  He is a convicted perjurer, United States v. Kimberlin, 483 

F. Supp. 350, 351 (S.D. Ind. 1979), which of course means he will be unable to testify.  Md. Code 

Ann., Cts. & Jud. Proc. Art. § 9-104.  And he conducted a bombing spree that terrorized a town 

and victimized an innocent couple leaving a high-school football game, and when the maimed 

husband eventually committed suicide, Kimberlin sued the widow.  Kimberlin, 12 F. Supp. 2d at 

490 (citation omitted).1 

                                            
1  In his now-dismissed Federal action, in which he falsely accused all defendants of a RICO 
conspiracy, Kimberlin admitted forging two court documents and sending them through the U.S. 
mail in an effort to convince Twitchy it had been named as a defendant and summoned to court in 
Maryland.  Upon information and belief, no criminal charges have been brought yet. 
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ARGUMENT 

I. The Complaint fails to state a claim against Mrs. Malkin or Twitchy. 
 
 While a court in resolving a motion to dismiss under Rule 2-322(b) assumes the truth of 

all well-pleaded relevant and material facts, and reasonable inferences from them, it does not credit 

“conclusory charges that are not factual allegations.”  Morris v. Osmose Wood Preserving, 340 

Md. 519, 531, 667 A.2d 624 (1995).  “[B]ald assertions and conclusory statements by the pleader 

will not suffice.”  RRC Northeast, Inc. v. BAA Maryland, Inc., 413 Md. 638, 644, 994 A.2d 430 

(2010). Further, “any ambiguity or uncertainty in the allegations bearing on whether the complaint 

states a cause of action must be construed against the pleader.”  Sharrow v. State Farm Mutual, 

306 Md. 754, 768-69, 511 A.2d 492 (1986).   

 A. The false-light count (Second Claim) fails for multiple reasons. 
 
 “False light” claims are subject to the same legal standards as defamation claims.  Piscatelli 

v. Van Smith, 424 Md. 294, 306, 35 A.3d 1140, 1146-47 (2012) (citations omitted).  A false-light 

plaintiff must show 1) defendant gave publicity to a matter concerning the plaintiff that placed her 

before the public in a false light; 2) the false light would be highly offensive to a reasonable person, 

and 3) defendant acted with knowledge of or reckless disregard for the falsity of the publicized 

matter and the false light in which plaintiff would be placed.  Byington v. NBRS Fin. Bank, 903 F. 

Supp. 2d 342, 352-353 (D. Md. 2012) (citations omitted).   

 The Complaint restates the elements for the tort of false light invasion of privacy, without 

in any way attempting to tie them to the specific acts of Mrs. Malkin or Twitchy.  Complaint, ¶¶ 

149-165.  The only specific statement by Mrs. Malkin it cites is the April 2013 blog post discussed 

above – on michellemalkin.com, not Twitchy – that Kimberlin alters without telling this Court he 

has done so.  Kimberlin fails to state a false-light claim against Mrs. Malkin and Twitchy. 
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1. Kimberlin cannot establish that Mrs. Malkin or Twitchy placed him 
before the public in a false light. 

 
In a false-light action, as in a defamation case, plaintiff bears the burden of proving falsity.  

Piscatelli, 424 Md. at 306 (citations and quotations omitted).  A “false” statement is one “that is 

not substantially correct.”  Id.   The Complaint identifies no specific statement by Mrs. Malkin or 

Twitchy that falsely accused him of a crime.  Nor can it, because there are none.  Its sole comment 

attributed to Mrs. Malkin, ¶ 114 – as it actually appears online, not the doctored version in 

Kimberlin’s Complaint − references as “victims” not those who were SWATted by an unknown 

person, but those whom Kimberlin has targeted via misuse of the court system.   

At the core of Kimberlin's suit is his displeasure over his past being publicized.  Complaint, 

¶ 56.  But his past is a matter of public record, and it is not false to point it out.   “[A] defendant in 

a false light case is entitled to judgment as a matter of law, as in defamation claims, where the 

statement is true.”  Bagwell v. Peninsula Regional Med. Ctr., 106 Md. App. 470, 514, 665 A.2d 

297 (1995), citing Restatement (2d) Torts § 652E, Comment a, at 395.  Thus, the federal district 

court for Maryland has publicly noted that he conspired with intent to distribute 10,000 pounds of 

marijuana loaded onto a Colombian airplane, illegally possessed and/or used the Presidential 

and/or DoD seals, impersonated a federal officer, and received explosives as a convicted felon.  

Kimberlin v. Dewalt, 12 F. Supp. 2d at 489-490.  It has reminded the world of his bombing spree, 

in which a couple leaving a high-school football game was victimized and maimed, and when one 

eventually committed suicide, the widow was sued by Kimberlin.  Id at 490 (citation omitted). The 

Southern District of Indiana has put his perjury conviction in full view, Kimberlin, 483 F. Supp. at 

351, and other courts similarly have noted his record.  Kimberlin v. White, 7 F.3d 527 (6th Cir. 

1993).  Kimberlin's past is on display in law books throughout the country and on the internet, and 
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has been for years.  Public comment on it cannot form the basis of a false-light claim.  Bagwell, 

106 Md. App. at 514. 

2. No statement of Mrs. Malkin or Twitchy would be highly offensive to a 
reasonable person. 

 
 As the Restatement explains, this tort 

…applies only when the defendant knows that the plaintiff, as a reasonable man, 
would be justified in the eyes of the community in feeling seriously offended and 
aggrieved by the publicity….It is only when there is such a major misrepresentation 
of his character, history, activities or beliefs that serious offense may reasonably be 
expected to be taken by a reasonable man in his position, that there is a cause of 
action for invasion of privacy.  [Restatement (2d) Torts § 652E, Comment c 
(emphasis added)]. 

 
 As noted above, the Complaint sets forth no actual statement by Mrs. Malkin or Twitchy 

accusing Kimberlin of SWATting or any other crime besides those for which he already has been 

convicted.  And given his nefarious past, Kimberlin as a matter of law cannot be “justified in the 

eyes of the community in feeling seriously offended and aggrieved by the publicity” about it: He 

is the one who planted the bombs, sued the widow, ran the drugs, committed the perjury, misused 

the Presidential seal, etc.  Dismissal is warranted. 2    

  

                                            
2   Kimberlin’s claim also could be dismissed because he is libel-proof: his record is so odious 
that, as a matter of law, his reputation cannot be damaged further.  Cardillo v. Doubleday & Co., 
Inc., 518 F.2d 638, 639-640 (2d Cir. 1975) (libel plaintiff’s background of securities fraud, bail 
jumping, receiving stolen property, and other wrongdoing rendered him libel-proof, i.e. “so 
unlikely by virtue of his life as a habitual criminal to be able to recover anything other than nominal 
damages as to warrant dismissal of the case…”) (citations omitted); see also Lamb v. Rizzo, 391 
F.3d 1133, 1139 (10th Cir. 2004) (predicting that Kansas Supreme Court would dismiss libel claim 
based on doctrine where plaintiff was convicted 31 years earlier of offense similar to others 
described in the allegedly libelous statements) (citing cases); Lavergne v. Date Line NBC, 597 Fed 
App’x 760 (5th Cir. 2015).  Defendants are unaware of the Court of Appeals ever adopting the 
doctrine, but in any event, multiple other bases for dismissal exist. 
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3. The Complaint fails to sufficiently allege actual malice. 
 

 Libel standards apply to invasion-of-privacy cases.  Harnish v. Herald-Mail Co., 264 Md. 

326, 337, 286 A.2d 146 (1972) (citations omitted).  Where plaintiff is a public figure, as Kimberlin 

is, “he cannot recover unless he shows by clear and convincing evidence that the defendant 

published the defamatory statement with actual malice, i.e. with ‘knowledge that it was false or 

with reckless disregard of whether it was false or not.’”  Masson v. New Yorker Magazine, 501 

U.S. 496 (1991), citing New York Times Co. v. Sullivan, 376 U.S. 254, 279-280 (1964).  “Mere 

negligence does not suffice.  Rather, the plaintiff must demonstrate that the author in fact 

entertained serious doubts as to the truth of [her] publication, or acted with a high degree of 

awareness of probable falsity.”  Id (citations and internal punctuation omitted).  

 Kimberlin's sole attempt to plead actual malice simply asserts that “[t]he named 

Defendants” had knowledge of or acted with reckless disregard as to their statements’ falsity.  

Complaint, ¶ 159.  He cites no specific facts giving rise to actual malice by either Mrs. Malkin or 

Twitchy.  Such boilerplate is insufficient.  Consortium Atlantic Realty Trust, Inc. v. Plumbers & 

Pipefitters Nat’l Pension Fund, 2013 MDBT 2, 2013 Md. Cir. Ct. LEXIS 2 (2013) (Rubin, J.), 

citing RRC Northeast, Inc., 413 Md. at 644; see also Mayfield v. NASCAR, 674 F.3d 369, 377-78 

(4th Cir. 2012) (defamation complaint’s assertion that defendants' statements “were known by 

them to be false at the time they were made, were malicious or were made with reckless disregard 

as to their veracity” is “entirely insufficient") (internal brackets omitted). 

  4. Any statements are absolutely protected by the fair comment privilege. 
 

Under the “fair comment” privilege as Maryland recognizes it, 

...any member of the community may, without liability, honestly express a fair and 
reasonable opinion or comment on matters of legitimate public interest. The reason 
given is that such discussion is in the furtherance of an interest of social importance, 
and therefore it is held entitled to protection even at the expense of uncompensated 
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harm to the plaintiff's reputation.  [Piscatelli, 35 A.3d at 1151-52, citing A.S. Abell 
Co. v. Kirby, 227 Md. 267, 272, 176 A.2d 340, 342 (Md. 1961)]. 
 

“Thus, the fair comment privilege is available for opinions or comments regarding matters of 

legitimate public interest.”  Id. To overcome it, plaintiff must show malice, i.e defendant’s “actual 

knowledge that his or her statement is false, coupled with his or her intent to deceive another by 

means of that statement.’”  Id. at 1148 (citations and internal brackets omitted). 

 In Piscatelli, the Court of Appeals addressed whether “the occurrence or prosecution of 

crimes” was a matter of legitimate public interest, and found that matter to be “obvious.”  Id.  Even 

if Kimberlin had properly pleaded the specific text of any actionable statement by Mrs. Malkin or 

Twitchy, which he has not, it would be protected by the fair comment privilege.3 

B. Kimberlin fails to state a claim for interference with prospective economic 
advantage. 

  
 This tort requires plaintiff to plead 1) intentional and willful acts 2) calculated to cause 

damage to him in his lawful business 3) done with the unlawful purpose to cause such damage and 

loss, without right or justifiable cause on the part of the defendants (which constitutes malice); and 

4) actual damage and loss resulting.  Kaser v. Fin. Prot. Mktg., Inc., 376 Md. 621, 628-629, 831 

A.2d 49, 53 (2003) (citation and punctuation omitted).   

 The Complaint does not sufficiently allege causation.  Kimberlin’s interference claim rests 

on two business relationships: a) his employment by the “Justice Through Music” nonprofit, and 

b) his supposed career as a musician.  Complaint, ¶ 173.   But Kimberlin is not just an “employee” 

of Justice Through Music, he is its Director.  Id., ¶ 8.  As a matter of both law and logic, his 

relationship with an entity he controls cannot be interfered with, tortiously or otherwise.  As for 

his supposed music career, Kimberlin provides no specifics as to how any act of either defendant 

                                            
3  The First Amendment bar against Mr. Kimberlin's claim is discussed separately infra. 
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caused him to lose bookings, recording deals, etc.  Xereas v. Heiss, 933 F. Supp. 2d 1, 11 (D.D.C. 

2013) (claim that defendants interfered with plaintiff’s longstanding relationships in comedy field 

dismissed where it identified no specific future employment prospect, only vague hope).   And as 

to either alleged expectancy, the Complaint alleges mere “disruption” of a business relationship, 

not the required “destruction.”  ¶ 174; see also Med. Mut. v. B. Dixon Evander & Assocs., 339 Md. 

41, 54, 660 A.2d 433, 439 (1995) (to establish causation “the plaintiff must prove that the 

defendant's wrongful or unlawful act caused the destruction of the business relationship which was 

the target of the interference”). 

 The Complaint also does not allege Mrs. Malkin or Twitchy acted with the specific purpose 

to interfere with either Kimberlin’s employment or his supposed musical career.  Tortious 

interference with a business relationship “is characterized by the defendant's specific purpose to 

interfere...acts which incidentally affect another's business relationships are not a sufficient basis 

for the tort.”  View Point Med. Sys. LLC v. Athena Health,Inc., 2014 U.S. Dist. LEXIS 41670, *74 

(D. Md. March 28, 2014) (emphasis added), citing Alexander & Alexander, Inc. v. B. Dixon 

Evander & Assocs, Inc., 336 Md. 635, 656, 650 A.2d 260 (1994).  By Kimberlin’s own account, 

defendants' primary motivation was raising money for the NBC.  Any harm to business 

expectancies was only incidental, and thus not actionable. 

 Finally, liability “will attach only to interference that is either ‘wrongful or unlawful.’”  

View Point Med. Sys. LLC at *72, citing Travelers Indem. Co. v. Merling, 326 Md. 329, 343, 605 

A.2d 83, 90 (1992) (citation omitted).  Where a party acts within its rights, its conduct as a matter 

of law is not wrongful.  Id. As discussed elsewhere, any statements by Mrs. Malkin or Twitchy 

were not false and also were protected by the First Amendment, the fair-comment privilege, and/or 

the Communications Decency Act.  Kimberlin cannot establish “wrongful or unlawful” conduct. 
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C. The intentional infliction of emotional distress count (Seventh Claim) is fatally 
deficient. 

 
 Maryland law restricts this tort to conduct “so extreme in degree, as to go beyond all 

possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized 

community.”  Batson v. Shiflett, 325 Md. 684, 602 A.2d 1191, 1216 (Md. 1992) (citations omitted).  

The issue is for the court in the first instance, and “in addressing that question, the court must 

consider not only the conduct itself but also the ‘personality of the individual to whom the 

misconduct is directed.’”  Id.  "This high standard of culpability exists to screen out claims 

amounting to ‘mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities’ 

that simply must be endured as part of life.”  Id.  

 Kimberlin's “personality” is well-established and documented publicly in many places, 

including various volumes of the Federal Reporter and Federal Supplement.4  He constitutes a one-

man crime wave of staggering proportions, across the years and through a breathtaking range of 

criminal statutes.  Now, he wages his battles via other means.  Public comment about that is not 

actionable as “cyber bully[ing],” Complaint, ¶ 187, nor anything else.  Dismissal is warranted.5 

D. Kimberlin fails to plead an actionable civil conspiracy (Eighth Claim). 
 
Civil-conspiracy claims rise or fall based on the underlying tort; if the tort is not proven, 

the claim fails.  Shenker v. Laureate Education, Inc., 411 Md. 317, 983 A.2d 408 (2009); Alexander 

                                            
4   See, e.g., Kimberlin, 7 F.3d at 528-529 ("The blast tore off [the victim's] lower right leg and two 
fingers, and embedded bomb fragments in his wife's leg. [The victim] was hospitalized for 
six weeks, during which he was forced to undergo nine operations to complete the amputation of 
his  leg, reattach two fingers, repair damage to his inner ear, and remove bomb fragments from his 
stomach, chest, and arm. In February 1983, he committed suicide"). 
5   Kimberlin also does not, and cannot, plead any causal connection between conduct by Mrs. 
Malkin or Twitchy and the actions he alleges caused him severe emotional distress: the supposed 
"assault" by defendant Walker, the "many threats of death and injury" to him and his family, and 
"demands for [his] arrest and imprisonment." Complaint, ¶ 185.  For that reason as well, this claim 
should be dismissed.  Batson, 602 A.2d at 1216. 
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& Alexander, 336 Md. at 645 n.8.  For all the reasons discussed above as to why the underlying  

claims against Mrs. Malkin and Twitchy should be dismissed, so too should the conspiracy claim. 

Further, Kimberlin’s conspiracy allegation already has been rejected in the RICO context.  

Kimberlin, 2015 U.S. Dist. LEXIS 32528, **8-10.  For the same reasons, it also fails here. 

E. The request for punitive damages should be dismissed. 
 

 Punitive damages are derivative; where the underlying claims are subject to dismissal, so 

too the punitive damage request must be dismissed.  Carter v. Aramark Sports & Entertainment 

Svcs., 153 Md. App. 210, 253, 835 A.2d 262 (2003) (citations omitted).  Again, dismissal of the 

four counts against these defendants requires dismissal of the punitive damage claim. 

 Even if any of Kimberlin’s claims could survive against these defendants, he has failed 

properly to plead punitive damages.  Maryland takes a restrictive view of such damages, and 

imposes a higher pleading standard for them.  Scott v. Jenkins, 345 Md. 21, 37, 690 A.2d 1000 

(1997).  Plaintiff must “allege, in detail, facts that, if proven true, would support the conclusion 

that the act complained of was done with ‘actual malice.’  Nothing less will suffice.”  Id.  Punitive 

damages require “heinous conduct” by defendant, actions that are “especially reprehensible.”  

Carter, 153 Md. App. at 215-252.  Kimberlin’s one-paragraph punitive-damage claim, Complaint, 

¶ 192, offers mere boilerplate and is completely devoid of any facts supporting such damages 

against Mrs. Malkin or Twitchy.  It should be dismissed. 

II. The challenged conduct of Mrs. Malkin and Twitchy is protected by the First 
Amendment and by Article 40 of the Declaration of Rights. 

 
 Paradoxically, given his status as a convicted perjurer, the “Speedway Bomber,” the man 

who injected himself into a Presidential election by claiming to have sold marijuana to one of the 
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running mates,6 and the perpetrator of other widely reported instances of notorious conduct, 

Kimberlin likely will argue that he is somehow not a “public figure” for First Amendment 

purposes.  Leaving aside the implausible nature of that claim, it is simply irrelevant. 

 The Free Speech Clause can serve as a defense in state tort suits.  Snyder v Phelps, 562 

U.S. 443, 451 (2011) (citation omitted).  The focus is not on the private/public figure distinction 

but on whether the blog posts, commentary and other speech dealt with matters of public or private 

concern.  Id. (whether the First Amendment immunizes speech from state tort liability “turns 

largely on whether that speech is of public or private concern, as determined by all the 

circumstances of the case”).  Since the speech here plainly dealt with matters of public concern, 

Kimberlin's claims are not actionable.  

 “[S]peech on ‘matters of public concern’...is ‘at the heart of the First Amendment’s 

protection.’”  Id. (citations omitted).  “The First Amendment reflects a profound national 

commitment to the principle that debate on public issues should be uninhibited, robust, and wide-

open.”  Id., citing Times v. Sullivan, 376 U.S. at 270 (internal punctuation omitted). Because 

“speech concerning public affairs is more than self-expression; it is the essence of self-

government,” speech regarding public issues “occupies the highest rung of the hierarchy of First 

Amendment values, and is entitled to special protection.” Id. (citations omitted). 

 Even accepting Kimberlin’s doctored version of Mrs. Malkin’s blog post, its content and 

context plainly relate to “broad issues of interest to society at large,” 562 U.S. at 454: Kimberlin’s 

habitual misuse of the legal process and the still-unsolved SWATtings. Likewise, the forum in 

which the comments were made − on freely available websites devoted to political and 

contemporary-issue discussion − shows them to be matters of public concern.  Defendants were 

                                            
6   Kimberlin, 12 F. Supp. 2d at 490-491. 
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exercising their First Amendment rights to shed light upon a situation that itself constituted the 

suppression of First Amendment rights, and it is difficult to imagine speech that could have more 

to do with issues of public concern. 

 First Amendment protections are not solely the province of the brick-and-mortar 

“institutional press” but belong to all Americans, including Mrs. Malkin.  Obsidian Finance 

Group, LLC v. Cox, 740 F.3d 1284, 1290 (9th Cir. 2014) (citations omitted).  And, Twitchy.  

United States v. Bucci, 582 F.3d 108, 112 n.2 (1st Cir. 2009) (criminal defendant's website posting 

information about informants assumed to be subject to First Amendment protection).  Nothing that 

either defendant is alleged to have posted or retweeted comes remotely close to meeting the 

standard of being a “true threat” that would take it outside the zone of that protection.  Elonis v. 

United States, 135 S. Ct. 2001, 2016 (2015) (Alito, J., concurring in part and dissenting in part), 

citing, inter alia, Virginia v. Black, 538 U.S. 343, 359 (2003) (unprotected threat is “where the 

speaker means to communicate a serious expression of an intent to commit an act of unlawful 

violence to a particular individual or group of individuals”).  Kimberlin’s attempted use of state 

tort law must yield to defendants’ constitutional rights. 

III. The Complaint is barred by Maryland’s anti-SLAPP statute. 

 This action is a quintessential SLAPP (“strategic lawsuit against public participation”) as 

defined in Md. Code Ann., Courts & Judicial Proceedings Art. § 5-807(a) and (b), and Mrs. Malkin 

and Twitchy are immunized from liability by C.J.P. § 5-807(c). 

 The Act defines a lawsuit as a “SLAPP” if it is: 

(1)  Brought in bad faith against a party who has communicated with a federal, 
State, or local government body or the public at large to report on, comment 
on, rule on, challenge, oppose, or in any other way exercise rights under the 
First Amendment to the U.S. Constitution or Article 10, Article 13, or 
Article 40 of the Maryland Declaration of Rights regarding any matter 
within the authority of a government body or any issue of public concern; 
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(2)  Materially related to the defendant's communication; and 
 
(3)  Intended to inhibit the exercise of rights under the First Amendment to the 

U.S. Constitution or Article 10, Article 13, or Article 40 of the Maryland 
Declaration of Rights.  [C.J.P. § 5-807(b)]. 

 
 The Complaint satisfies each requirement.  It (inaccurately) describes Mrs. Malkin as 

having written on her blog that “[c]onservative bloggers and activists rallied behind the victims of 

left-wing convicted domestic terrorist Brett Kimberlin and his cabal[,]” and that “[a] year later, the 

survivors of those SWATting attacks are still fighting for their security and free speech rights.”  

Complaint, ¶ 114.  It alleges she used Twitchy “to amplify her defamatory statements about 

[Kimberlin] being involved with swatting.”  Id., ¶ 124.  Thus, even by the Complaint’s description, 

defendants “communicated with…the public at large to report on, comment on…or in any other 

way exercise rights under the First Amendment…regarding [a] matter within the authority of a 

government body or any issue of public concern” – SWATting.   

 Subsection (1)’s other requirement, bad faith by the plaintiff, also is present.  This action 

drips bad faith, like Kimberlin’s many other litigation activities.  He brought this action first as a 

RICO case in federal court, and while the federal claims eventually were tossed, that did not occur 

until the 264th document filed with that court.  Every one of those 264 documents were served on 

all 24 of his victims/defendants, many of whom had to pay lawyers to read, analyze, and in many 

cases, act upon them.  And when his inevitable reconsideration motion was denied, he filed a 

plainly premature claim of appeal, again subjecting defendants to expense.  None of this is for the 

purpose of Kimberlin validly seeking redress; his own actions have made his reputation such that 

he can never recover based on harm to it.  Rather, his goal is to make his targets suffer by having 

to incur legal costs and inconvenience in defending such actions − something Kimberlin confirmed 

last year, after this Court directed a verdict and dismissed another action against some of these 
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same defendants: “[T]omorrow, I can file another lawsuit against them. And now I know what I 

need to do. It’s going to be endless lawsuits for the rest of their lives.”  The Weirdest Story about 

a Conservative Obsession, a Convicted Bomber, and Taylor Swift You Have Ever Read, <http:// 

www.thedailybeast.com/articles/2014/08/30/the-weirdest-story-about-a-conservative-obsession-

a-convicted-bomber-and-taylor-swift-you-have-ever-read.html> (accessed July 24, 2015). 

 Lastly, this action not only is “materially related” to defendants’ communication, it 

expressly rests on them.  C.J.P. § 5-807(b)(2).  And as Kimberlin’s own comments to The Daily 

Beast confirm, it is intended to chill public discussion about him by misusing this Court, and the 

cost of litigating in it, to bludgeon defendants into silence.  C.J.P. § 5-807(b)(3). 

 Maryland’s anti-SLAPP Act is a “broad” statute that protects a greater range of speech than 

many such laws, since it shields not just statements encouraging government review, but “any 

conduct in furtherance of the constitutional right of petition or of free speech in connection with a 

public issue or an issue of public interest.”  Hartzler, Note: Protecting Informed Public 

Participation: Anti-SLAPP Law and the Media Defendant, 41 VAL. U. L. REV. 1235, 1261 (2007).  

The conduct at issue here falls squarely within the statute, and under C.J.P. § 5-807(c), Mrs. Malkin 

and Twitchy are entitled to immunity.  The case should be dismissed with prejudice. 

IV. The Communications Decency Act further immunizes defendants from liability. 

 Section 230 of the Communications Decency Act (CDA), 47 U.S.C. § 230, immunizes 

providers of “interactive computer services” against liability arising from content created by third 

parties.  Zeran v. AOL, Inc., 129 F.3d 327, 330 (4th Cir. 1997); Jones v. Dirty World Entertainment 

Recordings, LLC, 755 F.3d 398, 406 (6th Cir. 2014).  It states plainly that “[n]o provider or user 

of an interactive computer service shall be treated as the publisher or speaker of any information 

provided by another information content provider.”  Zeran, 129 F.3d at 330, citing 47 U.S.C. § 
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230(c)(1).  It defines “interactive computer service” as “any information service, system, or access 

software provider that provides or enables computer access by multiple users to a computer server, 

including specifically a service or system that provides access to the internet...”, a definition that 

includes broadband providers, hosting companies, and website operators.  Jones at **15 & n.2, 

citing 47 U.S.C. § 230(f)(2).  It defines “information content provider” as “any person or entity 

that is responsible, in whole or in part, for the creation or development of information provided 

through the internet or any other interactive computer service,” which encompasses anonymous 

third parties who post offensive online messages.  Zeran 129 F.3d at 330.  And § 230(e)(3) provides 

that “[n]o cause of action may be brought and no liability may be imposed under any State or local 

law that is inconsistent with this section.”  “The majority of federal circuits have interpreted the 

CDA to establish broad federal immunity to any cause of action that would make service providers 

liable for information originating with a third-party user of the service.”  Jones, citing, inter alia, 

Zeran, 129 F.3d at 328. 

 Section 230 renders Kimberlin's claims not only subject to dismissal, but frivolous – 

especially since Mrs. Malkin and Twitchy briefed this issue for him numerous times in federal 

court.  Dismissing the claims in Zeran, which centered on AOL’s allegedly unreasonable delay in 

removing defamatory anonymous postings and failing to screen for future ones, the Fourth Circuit 

discussed the many sound reasons why Congress barred such actions: 

Congress recognized the threat that tort-based lawsuits pose to freedom of speech 
in the new and burgeoning Internet medium. The imposition of tort liability on 
service providers for the communications of others represented, for Congress, 
simply another form of intrusive government regulation of speech.  Section 230 
was enacted, in part, to maintain the robust nature of Internet communication and, 
accordingly, to keep government interference in the medium to a minimum. In 
specific statutory findings, Congress recognized the Internet and interactive 
computer services as offering “a forum for a true diversity of political discourse, 
unique opportunities for cultural development, and myriad avenues for intellectual 
activity.” Id.  Section 230(a)(2). It also found that the Internet and interactive 
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computer services “have flourished, to the benefit of all Americans, with a 
minimum of government regulation.” Id. Section 230(a)(4).  Congress further stated 
that it is "the policy of the United States...to preserve the vibrant and competitive 
free market that presently exists for the Internet and other interactive computer 
services, unfettered by Federal or State regulation." Id. Section 230(b)(2).  [129 
F.3d at 330 (court's emphasis)]. 
 

 Kimberlin’s claims are based in part on things like an anonymous poster’s remark that he 

“needs to wake up with a horse’s head in his bed,” and Twitchy’s “compil[ing]” of Tweets 

accusing him of SWATting.  Complaint, ¶¶ 85, 97.  Under the CDA, no liability can attach. 

V. Neither defendant has sufficient Maryland contacts to support personal jurisdiction. 
 

When personal jurisdiction is properly challenged, plaintiff bears the burden of establishing 

it.  CSR, Ltd. v. Taylor, 411 Md. 457, 467 n.2, 983 A.2d 492, 498 n.2 (2009).  Kimberlin cannot. 

 A state may, consistent with due process, exercise judicial power over a person outside of 

the State who 1) directs electronic activity into the State 2) with the manifest intent of engaging in 

business or other interactions within the State, and 3) that activity creates, in a person within the 

State, a potential cause of action cognizable in the State’s courts.  ALS Scan, Inc. v. Digital Service 

Consultants, Inc., 293 F.3d 707, 714 (4th Cir. 2002).  The issue is, “when has an out-of-state 

citizen, through electronic contacts, ‘entered’ the State via the Internet for jurisdictional 

purposes’”?  Carefirst of Maryland, Inc. v. Carefirst Pregnancy Ctrs., Inc., 334 F.3d 390, 398-399 

(4th Cir. 2003), citing ALS Scan, 293 F.3d at 713 (internal punctuation omitted).  By posting items 

on the internet thousands of miles from Maryland, for anyone in any of the 50 States (and beyond) 

to read, Mrs. Malkin and Twitchy did not subject themselves to suit here. 

 In Young v. New Haven Advocate, 315 F.3d 256 (4th Cir. 2002), a Virginia prison warden 

sued a Connecticut newspaper and four journalists who, in reporting on Connecticut's practice of 

housing prisoners in Virginia, posted website articles implying the warden was racist and 

encouraged inmate abuse. Reversing the denial of defendants’ motion to dismiss, the Fourth 
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Circuit noted that the mere fact the articles were viewable in Virginia was insufficient to establish 

jurisdiction.  When the internet activity is posting articles on a website, the court held, the issue 

under ALS Scan is whether defendants “manifested an intent to direct their website content – which 

included certain articles discussing conditions in a Virginia prison – to a Virginia audience.”  

Young 315 F.3d at 263.  The mere fact the website was viewable anywhere could not by itself 

show defendants were “intentionally directing their website content to a Virginia audience”: 

Something more than posting and accessibility is needed to indicate that the 
newspapers purposefully (albeit electronically) direct their activity in a substantial 
way to the forum state, Virginia.  The newspapers must, through the Internet 
posting, manifest an intent to focus on Virginia readers.  [Id., citing Panavision 
Int'l, L.P. v. Toeppen, 141 F.3d 1316, 1321 (9th Cir. 1998) (emphasis added; 
internal quotation marks and brackets omitted)]. 
 

Because the website was aimed primarily at a non-Virginia (i.e. Connecticut) audience, and the 

articles discussed the warden and Virginia only in the context of issues of concern to that audience, 

it could not support a conclusion that defendants posted the articles “with the manifest intent of 

targeting Virginia readers.”  Young, 315 F.3d at 264. Accordingly, they “could not have reasonably 

anticipated being haled into court [there] to answer for the truth of the statements made in their 

articles,” and there were insufficient minimum contacts to support personal jurisdiction.  Id., citing 

Calder v. Jones, 465 U.S. 783, 790 (1984); see also Strudwick v. Whitney, 2009 MDBT 8, 2009 

Md. Cir. Ct. LEXIS 7 (Montgomery Cir. Ct. 2009) (Cannon, J.) (allegedly defamatory website and 

emails sent to Maryland recipients from New York did not establish jurisdiction, especially where 

alleged harm was to plaintiff’s business interests in Costa Rica,  not Maryland).   

 Young, ALS Scan, and Strudwick compel dismissal, since nothing in the Complaint supports 

a conclusion that Mrs. Malkin wrote or posted anything “with the manifest intent of targeting 

[Maryland] readers.”  Just as the website in Young did not have the “manifest intent of targeting 

Virginia readers,” so too, Mrs. Malkin’s postings and Twitchy’s website are aimed at no state in 
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particular and attract a nationwide audience, as Kimberlin admits.  Moreover, to the extent the 

challenged writings discussed SWATtings – by anyone – defendants Frey, Erickson, and Walker 

were victimized in California, Georgia, and Virginia, respectively.  And, as in Strudwick, 

Kimberlin alleges harm to him that in part occurred outside Maryland – in Washington, D.C., when 

the State Department supposedly severed its ties with Justice Through Music because of his record 

as a domestic terrorist.  Complaint, ¶ 126.  Kimberlin does not, and cannot, allege that any posting 

specifically targeted readers in Maryland.   

 Yesterday’s weapon was a bomb in a gym bag; today’s is a lawsuit filed at the local 

courthouse in an effort to silence internet commentators.  Mrs. Malkin and Twitchy have a 

nationwide reach, and extending Maryland's jurisdiction to them would subject online 

commentators of any political or philosophical stripe to litigation in all the 50 States.  “The Internet 

is omnipresent – when a person places information on the Internet, he can communicate with 

persons in virtually every jurisdiction...It would be difficult to accept a structural arrangement in 

which each State has unlimited judicial power over every citizen in each other State who uses the 

Internet.”  ALS Scan, 293 F.3d at 712-713.  “If [a court] were to conclude as a general principle 

that a person's act of placing information on the Internet subjects that person to personal 

jurisdiction in each State in which the information is accessed, then the defense of personal 

jurisdiction, in the sense that a State has geographically limited judicial power, would no longer 

exist.”  Id. at 712.  Personal jurisdiction is lacking over Mrs. Malkin and Twitchy. 

 Lastly, Colorado does not even recognize false light invasion of privacy.  Shrader v. Beann, 

503 Fed. Appx. 650, 654 (10th Cir. 2012) (citation omitted).  Mrs. Malkin cannot reasonably be 

haled into a Maryland court to answer a cause of action that does not even exist where the 

challenged statement was made. 








